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APPELLANT'S OPENING BRIEF 


YADVRMATS 
a Ye 
a ie SNL ruIN es 


fr 


Thze as an appeal fron of the 


~~ 


S 


Mestrict Court for the monern Distracye Of "Cal 


ip] 
w 


Appellant guilty of both counts on two. Count 


indictment filed on September 13, 1967 charged 


count one with knowingly smuggling and clandest 
of Mex 


i es 
eosin 


ee 


into the United States from the Rep 
80 pounds of marihuana contrary to law and in v 
1461, 


states Code Title 19, Sectiorw 1459, 


1484 and 1485; 


United States 
ifornia adjudging 


indictment, The 


the Appellant in 


inely introducing 
ico approximately 
LOolation of Uniced 


aici y al 


count two with knowingly concealing and facilitating the transport-— 


ation and concealment of said marihuana that the Appellant then and 


there well knew had’been imported and brought into the United States 


7 


contrary to law and in violation of United States Code, Title Zi; 
Seececion 176a. 

Judgment following trial by court found Appellant wa SuLltcy 
as charged in count one and in count two and was entered on October 
ae, “ICT . 

Appellant Quailin was sentenced to prison, under Section 5010e 


2 


Or ticte 16, United States Code Annotated, for a 60<day observation 
period. He was found to be guitabie for treatment under the Federal 
Poucm Corteetions Act (Transcript of record, p. 17) and on January 


15, 1968, following the study under Title 18, United States Code 


Annotated, Section S010e, he was returned to the court, and, there- 
fore committed to the custody or the Attorney General for treatment 
and supervision under Title 18, United States Code, Section SO1O0b, 
on eee COUNLSWO run concurrently. (Transcript of record, p. 18) 

A timely Notice of Appeal was filed on behair of Appellant 
Om January 22, 1968, and on the same date, an order was filed per- 
mitting Appellant to proceed in forma pauperis. (Transcript of 
Becord, pp. 20, 21) 

The District Court has jurisdiction pursuant to the pro- 
Wisions of Title 18, United States Code, Section 3231. This court 
has jurisdiction to entertain the instant appeal from a judgment 
under Title 28, United States Code, Sections 1291, 1294 and Rules 


37 and 29 of the Federal Rules of Criminal Procedure. (Title 1S, 


United States Code) 


a 
$3 
9) 
} 
a! 
Gls 
}! 
QO 


Appeliant Gualin 


sed on September 13, 1967 on 


two counts under Title 21, United States Code, Section 1762 


(smuggling and concealing marihvuanad. Count one charged Appellan 


With knowingly importing marihuana into the United States from the 


Republic of Mexico contrary to law, Count two charged Appellant 


Qualin with knowingly concealing and facilitatin 


GQ 


the <transpor gat i 
plea of not gwidty as to both counts, 
Foilewine cirieal by court ‘Appellant was found guilty son 
botna counts. A ant did not move for a new trial. however, si 
? r] 


e¥ial was by court ahd mot by jury, counsel for Appellant argued 


pl 


the insufficiency of the evi 


z 


to both counts. (Rptr. tr. pp. 67-GS) Therefore, it is submitted 


— 


thet there was no error by failure to move for a new trial, 


Appellant was sentenced and committed to Lompoc, California. 


i.e The court erred in finding the Appellant guilty of 
both counts because there was insufficient evidence to show that 
Appellant had knowledge of the contents of the automobile, 


2. There was entrapment as a matter of fact, 


nce to sustain a verdict of guilt as 


4 O71 


— a a ga 


Approximately two days prior to August 9, 1967, Appellant 


C4 


Gualin was approached by Jackie Ray Bailes and asked if he would 


_ 


like to make $100.00, to which Appellant answered "yes,! (Rica, 
tr. p. S1, lines 19-21) Appellant did not ask how he was to make 
~100.00 nor was he offered any statements to the effect of how he 
woe “totearn tire said $100.00. (Rptr: ‘tra p. 52; Limes 7-14) 
Ja@CKieG Ray Bailes accompanied by Appellant, went to Freddie's Bar 
me Tijtiama, Mexico, (Qptry» tre p. 52, line 17)s Jackie Baities 


opelLant well, but had known him 


bestitiaed that he did not know Ax 
for approximately one month. (Rotr. tr. pvp. 53, lines 1-2) Jackie 
Ray Bailes then sent Apvellant down in the bar and went and con- 
Bected a "Mc. Harris?" (@ptr. tr. po. 53, lines 7-8) Jackie Bailes 
ard not intreduce Mr. Harris to Mr. Qualin, nor in any way have 
any conversations with either of them. (Rptr. tr. p. 53, Lines 7-15) 
Bailes talked to Harris, pointed out Appellant to Harris and then 
Heit the bar. (Rptr. tr. p. 53, Lines 18-19). Bailes never told 
Appellant what type of business Harris was in. (Rptr. tr. p. 55, 
lines 24-25; p. 56, lines 1-7) Jackie Ray Bailes was an undisciosed 
informant and he transferred the information concerning Harris’ 
1967 El Camino Chevrolet pickup to Clarence A. Spohr of the Unived 
States Customs Service on August 7, 1967, 

On August 9, 1967, Harris’ 1967 El Camino Chevrolet truck 


was stopped at the San Ysidro border crossing a approximate by 


tle 


4°00 o'clock 


tn 


@ai the 1967 Ei yichupwruck on his ‘hot 
tmereiore, reterned it to the secondary inspection area, 
p. 34, lines 9-25; p. 35, Lines i~12) 

Appeilant driver appeared to have been drinking 
the influence of some sort of sedative, (Rptr. tr. p. 23, 
25) An inspection of the vehicie showed 
in the bed of the truck. (Rptr. tr. p. 24, lines 2-7) 


afvicee 


Qualin was removed trom the vehicie and taken 


when 


cy 
Zoe 


number and description 


or under 


Lines 20- 


newly spotted nuvs and bolt 
Appellant 


inside the Customs 


building while the truck was searched, (Rotr. tr. p. 25, lines 2-5) 
Thirty~eight kilograms of marihuana was discovered in the bed of the 
erouicks “ptr. tr. p. 25, lines 16-17) A personal search of Appeltsa 
revealed no contraband on or about him. (Rptr. tr. p. 25, lines 2-5) 
Agent Spohr interrogated Appellant and when asked if he 
Could account for the large amount of marihuana in the truck, 
Appellant stated "no" that he "borrowed that car from a man by the 
mame of Don and... was going to San Diego and leave the car at 


Fifth and G." (ptr. 61, lines 9-12) 


explained that on the Sth he was in Tz 


Blue Note where he had met a 
that she lived in Pacific Beach (a suburb of 
ehey were together m Or therevemias; 
to stay. He met 


which time Don had loaned him some money: Dr a motel. 


a 


cirl whose name he did nov recail, 


Appellant further 


ijuana and had gone to the 


but 


San Diego) somewhere, 


put she didn’t have a place 


That they had 


Don, the person he had known for two days, av 
| 
| 
| 


gone to the motel and after getting the girl situated in the moved 
he leit, went on back downtown (fijuana) and decided to £Oo to San 
Diego, He met Don and asked if he could borrow his car, to whicn 
Don had replied "yes", that it was parked across the street fror 
the Chicago Club in Tijuana. He stated that Don had told him to 
leave the car in San Diego, that he was going up with someone else, 


eoke. or. p. Gl, iines 9=25; p. 62; lines 1-4. 


INSUPPICLENT EVIDENCE FOR CONVICTION 


fone government fazled Bo sustain its burden of proof 
Peigicient to convict the Abpeilant of counts one and two of the 
indictment. The government did not present: sufficient evidence to 
show that Appellant Qualin nad “snowledge of the contraband within 
Harris’ automobile as required in "possession" of narcotics. 

in the case of Evans v. United States, 257 F2d 121, iv 


States: 

"A person has a@ narcotic in his possession if 

he knows of its wresence and has control of it, 

and knowledge and control may be proved circum- 

Staitulaliy.™ 

On both direct and cross-examination the record is void 

of any showing that Appellant had knowledge, dominion or control of 
the narcotics contained within the paneling of the truck registered 


in the name of Don Harris. There were no statements or debris on 


Defendant which could connect or link him to the possession of said 


Rarcotics. 


in Bass v. United States, 326 Faq 684, it states: 


° 


"Both control and knowledge are necessary 

fer the crime of pb dgeeten possession of a 

narcovic. ‘nowiedgse of presence plus control 

OU marihuana am OunTS ¥; ep oe sufficient 
a. 


GO raise a ‘giles aee On “Gaeeai1t 26 USCA 4741, 
subs a2, #744 sub.a.” 
Pn United Stats vi Mibls; 298 F264 GOS, it states: 


eiy s2cilitavine sale oz 
ntrary to Law was not 


neroin im eee c 

SOvVeruMment fai leu Lo 
h 

? 


established, YW r 
weao was never shown to 


show trhact bet ae 
have had »vossession or control of heroin, 
knew that heroin sold had been unlawfully 


imported into the United States," 


in the case ak bar, the testimony of the undisciosed 


zs 2% 7 a 
no 


initormant, Jackhe Ray Bailes, indicates tnat Appellant Qualin was 


mever ea0praksSed Of mhe combents os the truck by Bailes himseli; tha 
all he was appraised of was that he could "earn $100.00," 

it is further submitted, that Bailes’ testimony, as a 
government witness, indicates that Qualin had never met Harris befro 
ang that Bailes pointed Gualin out to Harris and sent Harris over 
Po hem white Wn a bar in Tijwane, Fuether testimony indicates thax 
Bailes then left and had no knowledge of what transpired between 
Harris and Appellant. 

Appellant further contends that since none of the con- 
versations between Appellant and Harris was submitted to the Court, 


that there is no knowledge that the man known as Harris informed 


Appellant of the contents of the truck and that it cannot be 


= 


in Baes viz 


t~ 


for the c 
NARPCOt LE g 


CW Ww 


£. ~porraise 
SRDS 22; 
in United Sta 


2 Om OO 


68) 


g knew that heroin solid had been unlawfully 
imported anto tHe United States." 

.O 

lee the case at baer, wre wstimony of the undisclosed 
a ? 
o@eniormant, Jackie Ray Bailes, indicates that Appellant Qualin was 
3meever appraised of the contents or the truck by Bailes himself; th 
Af@eiil he was appraised of was that he could "earn $100.00." 
ze) It is further submitted, that Bailes’ testimony, as a 
fgovernment witness, indicates that Qualin had never met Harris befor 
/fand that Bailes pointed Qualin out to Harris and sent Harris over 
6§to him while in a bar in Tijuana. Further testimony indicates that 
9'Bailes then left and had no knowledge of what transpired between 


Harris and Appellant. 


"BOLn cont 


oe 
hae 


over marihuana amounts to possession su 


a 
4.7 


am & 


a emer] 


SS 


ed States, S26 F2d S84, it states: 
ol ana Knowledge are necessary 
me of unlawful possession of a2 


Knowledge of presence plus control 
FL 


aA ok 


. . 
212 4 


Le 2c 
presumption of guilt. 


Ad. SUD. ag" 
Ve Miels, 293 ¥2d GOO, it states: 


“Olitense of knowingly facilitatine sale of 
weroin imported 
established, ¥ 
Show tat defendant ; 
have had possess 


om 
WwW 


Geatrary to Law was noé 
e government faiied to 
who was never shown 


or CoOnerol of lerern, 


i FEO) 


(on we 


i 


100 


Bay a 


26 USCA 474 


ne 
i, 


Appellant of the contents of the truck and that it cannot be 


Appellant further contends that since none of the con- 


that there is no knowledge that the man known as Harris informed 


versations between Appellant and Harris was submitted to the Court, 


I er re tr ne 
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EE Se a a a ‘ 
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oO oo 


Raw) bn O 
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ee) 


presumed that Mr. Harris informed Appellant that the truck, in fac 


contained contravand contrary to the Laws of the United States. At 
most, tne Government was able to prove that Apvellant was intereste 


ia earning $100.00; however, this in itself, is merely a susricious 


~ 


3 


circumstance and nov suitficient to show the knowledge required at 


“2y 
q 


Payweoetore possession o£ 2 narcctic may be established, and that 


the testimony of the Government’s witness, Spohr, indicates that 
in interrogation Appeilant denied any knowledge of the marihuana in 


In ‘the case of ‘Peopie ve Foster, 115 CAZd 866, it states: 


"Mere preserce at the scene of the crime, 
stamaimg alvene, isphoet suiizezentsto 
JUstity w fikidane, of euilt. The crime of 
possession of narcotics requires a physical 
or constructive vossession cf actual know- 
bedge.ce the presence of the marcevic 
substance," 


it is further stated in the case of People v. Estrada, 


"Proof of defendant*s opportunity of access 
tO a place where narcotics are found, without 

i ih wads lanl at Sy tated o “5 rn ies - oy da jaak 
mocC, Veli OO SuOpOrt a2 LA2ncezng 1© Ggeienaant Ss 
unlawful possession of narcotics." 


in federal law, the definition of vossession was set 


xe) 


Hy, 


orth in the case of Arellanes v. United States, 302 F2d 606, in 


Woich 1¢ is Stated: 

"es COURc HaS On Many CecaSions passed upon 
the meaning of the word possession as used in 
21 USC annotated, 174 and 176a. The meaning as 
defined in the cases is a "dominion and control 
es». «- SO aS to give vower of disposal of the 
Gryanm ' (Rodelila v. United States, 2386 F2d 306) 


ec 


Proof of exciusive con 
Waech contraband or narcetics ar 
bending to prove knowledge of th 


eontrol thereof. (Evans v. Unite 


"On the otner 
mere presence on the 
or mere association we 
who does the 


hand, ne 


SON Tt 


finding of wss 
129 CA2d 47) 


6€ssion. 


ete] AS 
Cx im a oe 


possession nai 


11160 the 
knowledge 
jushiey 
the terms 
that the autemobile in 


whe 


US 
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© kh M by 


ch 


had been used by another in pe 
ity, 


robbery in another 
not used the car San 
and that others bes 
ear at the time of 
arrest. 


tirn:, 


Tne apoellant grounds 
of the state to prove 
The respondent rests 
of the appeliant 
stantiate his % 
which in this case 
pecause the 
key to the car, 
the narcotic. 


' 

i] 

ws 
tes 


he 
Hen 


adhd 
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"The G#estinction which 


reading of the foregoing 
distinction between (1) knowledge 


of the object 
thereof 


- 2 x7 % = = a 
a ade WACrTe AL 


insus 


Law 


2S a mere 
aovellant had in his possession the 
must 
phasis added.) 


Gominion over property on 


Co 


is a strong circumstance 


pReSen@e «I Such narcotics anc 


ves, Ninth Circuit 


257 F2d 121, 


aw 


ar proximity to the drug, 
vs Located 
with a person 
property on 
Go Seueot 


An 


BON 


tHOU more , 
the 
cient 
ple vV. 


OF 


Load 


a 


or People v. Bledsee, 75 CAZAeeG2, 


Was ed as Follows: 
Sion of marihuang 
Code eee 
how defendant's 
of the drug to 
wiedge*t to satisfy 
— Were lu eappeacca 
which the drug was found 
rretration of a 
that defendant nad 
had been returned, 
nim had occupied the 


immediately following the 


4% 


om 


his anveal on the failure 


knowledge and possession. 
Wee Case upon the failure 
vO Gail 
vimony, 


Giger Witnesses £O sito- 
and upon the inference, 
suspicion, that, 


have had possession of 


must be drawn from a 
authorities is the 
ot the characver 


and the unlawfulness of possession 
as embraced within the concept of a specific 


intent to violate the law and (2) knowledge 

ox the presence of the cbhject as embraced 
within the concept cf *nhysical contrel with 
tne Sntent to exercise such control," which 
constitutes the possession denounced by the 
statute. it is knowledge in the first sense 
which iS mentioned in the authorities as being 


i 


immateri2el but knowledge in the second sense 
is the essence of the offense." 


) 


THERE WAS ENTRAPMENT AS A MATTER OF FACT 


in Sogprelts v.Uawited States, 2857 US 485 (1932), mie Cours 
awe its first recognition to the defense of entrapment; but the 
injustices reaching this result Gid so by two different routes. Mr. 
taeer JUStice hugmesy. sveakime forstinée majority, thought chet the 
defendant was not guilty of violating the statutes in question since 
"its application in (these. . . circumstances. . . is foreign to its 
purpose) andj . . shocking to the sense of justice." (Id. at 446) 
me. Justice Roberts, wath whom Justice Brandice and Justice Stone 
Sencurred, Bound an eefirmative defense which "attributes no merit % 
a2 guilty defendant," but is based on the court’s power to preserve 
"the purity of its own temple” by preventing the uses of its process 
to consummate a wrong. (Id at 455, 457) (CConcurring opinion) 

The criterion of entrapment, wnich is one general accept- 
Breey 25 the “orisin cz intent," which allows the defense if the 
feiminal act was “the poroduct of the creative activity" of law 
Serorcement officiaisy (Sorrells vs United States, 287 US 435, 451 
P1932)) Courts applying ‘this itest make two inquiries: whether 


J 


there was inducement. on the part of the government official, and if 


lm et 


SO, wnether the defendant showed any predisposition to commit the 


offense. (United States v. Sherman, 200 F2d 800, 882 (2nd Cir. Rey 


fhe secona majority view, which is exemplified by the 


concurring opinions in Sorrelis and Sherman adopt an objective test, 


ae 4 


whereby the Court considers only the nature of the policy activity 
involved, without reference to the predisposition of the particular 


5 ees 3 


eerendant. Thus, police conduct which "falls below standards 7 


¢) 


which common reelings respona for the proper use of government 
power.” (Sherman v; United States, 256 US 369, 382 (1958)} weuld 
bar a COonVvzetioOn. 

Replying any one of the above tests to our present case 
would seem to entitle Appellant Gualin to the defense of entrapment 
Bo vaemereer ci fact ywbecatise ne Testimony at trwal dim Hot indicate 

f2n Bad any predisposition to commit a crime until 
he was approached by the undisclosed informant Bailes. In Haley v. 
M210, 360 US 423, it states: 
"NECN G@CiéLy, tThrowesh its law enforcement 
@ficials has been the cause of an individ- 


uals action, it seens unjust for society to 
puzish him,” 


Cal 


In the recent case of Javier Carbajal-Portillo, Razael 


Vera-Picos v. United States, Ninth Circuit No. 21855 and 21855-A, 


meOling Notaro v. United States; 362 F2d 169, 173 (Ninth Circuit 


1966), Judge Elly noted that in Sorrells, supra, "it was not thought 
to be right and just that a government should instigate and success- 


fully pursue prosecution for the commission of an act which the | 


prosecuted would not itikely the importunity 


tne SOvernmem: 


truliy submits that if Mr. 


tO 


ha ee nt predisposition to comm a 


Na 


PieviGraeLon df 2H Unat there 


fact une 


O} 
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the undisclosed informant, was the government and 


and that in his capacity | 


to inform the United 


2. 


into the United 


the evidence shows 


Harris was engaged 


could NOE myport the 


Marihuana into'the tates without OrivVpes for nis Cruces. 


é 


s Harris’? agent DrOSpPECtive driver. 


fs 


Behe testimony indi Ld find Appellant 


pate 


ked bir 


as! 
foe bed 


Gualiin, 


a 


him down in bar in Gia; andrtnen procurreda 


peil Qualin. There was no 


te 


Harris, and sent Harris over to Ap ant 


Bal naa 


testimony by Mr. 


ies to indicate how many ditiferent men he 


introduced to Mr. Harris and 

mem Cid, in fact, drive a tr 

mony. to indicate if any men 
Appellant further 


bound by the acts of his pri 


tnere is no testimony as to how many 


uck for M Heaerisy mor 1S Chere Testa— 


e 


refused to drive a truck for Mr. Harris 
respectfully submits that an agent is 


ncipal as equally as the principal is 


bound by the acts of the agent, 

f€ as further resvectfully submitted that if Bailes had 
been the one to talk to Appellant Qualin, offered him the money, 
maeacaved that it “could be earned by driving a car containing 
gwontraband into the United States and then, in turn, had informed 
che government as ats agent of this action that an entrapment i 
fact and at law would have occuned.,. 


£G ior cesucc s fut submitted that an entrapment in fact 


p—t 
<< 


Securred because even though Mr. Harris was the one who employed 
Mc. Qualin to drive the truck across the border it was the sovernnesl 
acent who placed Appeliant into contact with Mr. Harris with the 
knowledge that Mr. Harris was involved in an illegal enterprise wit 
che hopes that Mr. Harris could empioy Appellant to transfer the 
eontraband from Mexico into the United States of America. 

The evidence at trial is devoid of any further conver- 
Sations between Mr. Harris and informant Bailes, but it seems Logical 
co infer that the information reached Mr. Bailes,tnat the truck woul 
ma Lact; enter the United States at a particular time and this 
inform tion then was passed to tne United States Customs officials 
and the subsequent arrest of Appellant Qualin was made, 


» 


Appellant respectfully submits that the crime in violation 


of 21 United fates Code Annotated, 176a was created by the informant 


_ 


Mr. Bailes, in that there is no evidence to show that Mr. Harris 


v 


% 


was willing to transport the narcotic himself and that the evidence 


105 


and in order to work in his capacity as an undisclosed informant 
and agent for the United States Government it was incumbent upon 
him to search for and procur an individual whom he felt might Likel 
Become an employee of Mr. Harris. The facts further indicate that 


> 


during the conversations between Mr. Harris and Appellant, Mr. 


logically infers that this knowledge was possessed by Mr. Bailes 
Merris in some way did, in fact, imduce him to drive the truck into 
the United States from Mexico. 


Appellant respectfully submits that under the doctrine of 


mhe umbrella of protection because, in essence, the crime was 
ereated and executed by the very same government which prosecuted 


entrapment that this is the very type of crime which comes within 
4 ; 
¥ crime, 


Because of the foregoing argument, the oral and docu- 
|mentary evidence received at trial, and the obvious instigation of 
em crime by an agent of the government, it is respectfully submitted 


that the judgment as to Qualin be reversed, 


Respectiuily submitted, 


MICHAEL S, HEGNER 
‘ Attorneys for Avpellant 


| 
| 
| 
| 
i HECSH, HEGNER & PHILBIN 
| 


Y certify that in connection with the preparation of thi 
briez, I have examined Rules 18 and 19 and 39 of the United States 
Court of Appeals for the Ninth Circuit and that in my opinion the 


foregoing prief is in full compiiance with those rules. 


os an Paw? ( 
MICHAEL Ss HE A. Jake 


